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OVERVIEW
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INSIGHT

1) MISHNAH: The Mishnah lays down the rules for
partners who wish to divide their shared property.

2) Defining ns’nn

The Gemara states that its initial thinking is that the
word N¥NN refers to a wall.

A Baraisa is cited that supports this translation.

The implication of this translation is that if one of
the partners did not agree to divide their property Beis
Din would not force him to do so because staring at an-
other’s property is not considered damage ( YWXY 7PN PN
PYON PNY).

An alternative explanation of the term n¥NH is
suggested that would lead to the conclusion that staring at
another’s property is considered damage.

A difficulty with the second approach is noted.

The first explanation is unsuccessfully challenged.

3) Building a wall in the middle of the yard

The Mishnah’s ruling that the wall is built in the
middle of the yard is challenged as being obvious.

The circumstance where the ruling is novel is identi-

fied.

4) Damage from staring

The Gemara challenges the premise that damage
from staring at another’s property is not considered dam-
age.

Six unsuccessful attempts are made to demonstrate

that staring at another’s property is considered damage.
|

REVIEW

1. How do we determine the material that should be
used to construct a partition between two properties!

2. What is the meaning of the term n¥>nn?

3. What is 7o P!

4. What is the minimum size of a courtyard for one
partner to be able to force the other partner to divide
it in two!

If the yard is not owned equally by the partners
YNNINA DMON NN PN

The halacha of the Mishnah is that when two partners
divide their yard with a wall, the wall is to be built in the
middle. Yad Rama explains that this halacha applies even
if the yard ownership is not exactly half and half, but ra-
ther, for example, one partner owns two thirds of the yard
while the other owns one third. Nevertheless, both the
materials and the area upon which the wall is to be placed
are still to be provided by each partner equally, and these
are not adjusted proportional to the relative ownership
each has in the yard. The only time an expense is divided
proportionally to the degree of each one’s ownership is
when the expense is related to improving the land and its
value. Building a wall or fence is not designed to improve
the yard, but simply to remove or avoid the damage of hav-
ing the one peer into the private property of the other (
NI PYN).
menace to his neighbor as the other, and the one who
owns a larger segment of the yard is not more of a threat
than his friend.

As a proof to his contention, Yad Rama notes that the
Mishnah states as a matter of fact that the wall is to be
built “in the middle,” and it does not indicate that this
issue is a function of the nature of the partnership. Fur-
thermore, the Mishnah rules that when the wall falls, the
materials and the area upon which it stood are divided
equally. Now, although at the moment the wall falls we
see that the yard may be owned equally between the two
partners, this is not proof that the yards were owned equal-
ly when the wall was built. If unequal partnership in the
yard translates to proportional contributions to the wall,
the later division of the wall equally should not be a fore-
gone conclusion. Rather, Yad Rama explains, the building
of the wall to prevent invasion of privacy is always built
equally among the neighbors.

93 in the Shitta Mikubetzes also reads this view into
the words of Rashi (y8nxa n“T), where he says that “each
[always]contributes half of the space needed to build the
wall.”

The comment of Rabeinu Gershom to the Mishnah
shows that his text read that the wall is built “y8¥nn9”, not
“ysnNa”. According to this, the rule in the Mishnah is
not legislating the relative contributions of materials and

In this regard, each one is as much of a

(Continued on page 2)



Number 1637 — ‘2 X9P2 X212

HALACHAH

Ownership of a stone wall that collapses
DIV HY DNIANM DIPNN DMDN D) DX T

Therefore, if the partition falls, the place and the stones belong to
the two of them

S hulchan Aruch' writes regarding a stone wall construct-
ed on the property of partners which collapses, that the
place of the wall and the stones are divided equally between
the two of them. Moreover, even if the wall collapsed onto
the property of one of the partners or one of the partners
moves the stones onto his undisputed property and claims
that his partner sold him or gave him the stones as a gift he
is not believed and the two partners will split everything
equally unless he can bring proof to his claim. A second
opinion cited by Shulchan Aruch maintains that this ruling
applies only if it is evident that the stones came from this
wall. Poskim disagree about the point of dispute between
these two opinions.

Sema® explains that according to the first opinion it is
obvious that one partner cannot successfully claim, without
evidence, that he built the wall himself since there is a pre-
sumption (NPiN) that that is not the case. The novelty is
that even when he claims that he purchased his partner’s
share of the wall and it is not evident that the stones are
from this wall so that he has a n that he could have
claimed that these stones are not from the collapsed wall,

(Insight...continued from page 1)
space for the wall, but simply that the wall is to be situated
between the two yards. If the yard is owned equally
among the neighbors, it will be in the middle, but if one
has a larger share in the yard, it could be that he contrib-
uteT a larger proportion of the area needed for the wall.

Mishnah 'Melech (to 10:2 D»5w) presents this question
as a point to consider, and he does not resolve it.H

his claim is still not accepted. The reason is that once he
admits that the stones come from the wall dividing their
properties the assumption is that the wall remains the joint
property of the two partners and that assumption is as
strong as witness testimony. The second opinion maintains
that the wn is valid and thus only when the stones are
recognized as coming from this wall is the claim rejected
since he has lost his ™. Shach’ disagrees and writes that
the dispute whether the W is sufficient applies only when
one of the partners claims that he built the wall himself but
if he claims that he purchased his partner’s share all opin-
ions agree that a ¥ is believed.

Shach also adds that in the event the stones remained
on the property of one of the partners for an extended peri-
od of time, longer than even partners would allow, without
making a claim to those stones he is believed to claim own-

ership of those stones even without a 1. W
SNV YIP Yo RN YY1
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STORIES

Damages in the family
7..ATPINNT 2PN WP MY Y

Shortly after a certain young man
married his wife he found that some of
her movable property seemed to have
vanished before it reached their home.
Since the property was somewhat valua-
ble and essential for her, he asked his in
Jlaws to send it over as quickly as possi-
ble. A week passed and then another
but the missing items never material-
ized. When the young man finally con-
fronted his father-inlaw about this is-
sue, the man admitted that his wife had
given it to tzedakah for a pidyon nefesh

on behalf of their daughter.

This naturally astounded the young
husband who immediately took his in-
laws to beis din to recover the value of
the missing objects. In court, the moth-
er-iinlaw admitted that she had given
the property away, but the beis din were
not sure what the halachah was in such
a case and consulted with the Rama
MiPano, zt”l.

He answered, “It is clear that even a
person who caused damage to his friend
as a result of failing to fulfill his obliga-
tion is responsible to pay for the damag-
es in full. For example, we see in Bava
Basra 2 that if the wall between a vine-
yard and a wheat field fell down and the
owner of the vineyard gave up on build-
ing the fence and the wheat became ke-

layim, the owner of the vineyard must
pay for the damaged wheat. In our case,
the mother-inlaw—by taking
which did not belong to her and giving
it to charity—is clearly obligated since
this is certainly much worse than the
example of wheat damaged through

items

carelessness.”

The “But alt-
hough in our case the woman is obligat-
ed to pay, practically speaking the young
man cannot collect. Since the mother-in

Rama concluded,

Jlaw is completely supported by her hus-
band, she cannot pay and her husband
need not pay just like he is not obligat-
ed to pay for any damage caused by his
wife, as we find in Bava Kama 89.”! ®
B v90 Ny L1

-

Daf Digest is published by the Chicago Center for Torah and Chesed, under the leadership of
HaRav Yehoshua Eichenstein, shlit”a
HaRav Pinchas Eichenstein, Nasi; HoRav Zalmen L. Eichenstein, Rov ;Rabbi Tzvi Bider, Executive Director,
edited by Rabbi Ben-Zion Rand.
Daf Yomi Digest has been made possible through the generosity of Mr. & Mrs. Dennis Ruben.



