
1)  Clarifying the Mishnah’s second case (cont.) 

The Gemara offers two more suggestions of cases that 

the Mishnah could have discussed rather than the case of a 

field that belonged to the other’s father. 

The discussion digresses to a dispute in a Baraisa re-

lated to one who declares that he owed money to an or-

phan’s father but that he paid back part of that debt.  R’ 

Elazar ben Yaakov maintains that he must take an oath 

whereas Chachamim maintain that he is considered like 

one who is returning a lost object and is not subject to an 

oath. 

The conclusion of the Gemara’s analysis of this dispute 

is that the Tannaim disagree regarding how to apply the 

rationale of  מודה במקצת to this case. 
 

2)  MISHNAH:  The Mishnah discusses when witnesses are 

believed to claim that their signature on a contract is inva-

lid. 
 

3)  Coercion 

Rami bar Chama limits the Mishnah’s case that a claim 

of coercion is not believed to where the claim is that the 

coercion was the result of a monetary matter, but if they 

were coerced with a threat to their lives they are believed. 

Rava rejects this interpretation and suggests that Rami 

bar Chama was qualifying the Mishnah’s first case of when 

the witnesses are believed in their claim that they were co-

erced, and he limits it to a case where they were coerced 

due to a threat to their lives. 
 

4)  Invalidating a contract 

A Baraisa presents a dispute between R’ Meir and 

Chachamim whether witnesses are believed to invalidate a 

contract. 

The Gemara declares that Chachamim who allow wit-

nesses to invalidate a contract based upon the principle of 

 But, asks the Gemara, what is the .פה שאסר הוא הפה שהתיר

reason that R’ Meir does not allow the witnesses to invali-

date the contract?  � 
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 ח”כתובות י

There is no oath when the denial in total 
 מפני מה אמרה תורה מודה במקצת הטענה ישבע

T he Rishonim search for the source from where we know 
that when an alleged borrower responds with a total denial to 

a claim ( כופר הכל), he is exempt from having to take an oath.  

Perhaps we should say that just as we know that a response 

that he owes part of what is being claimed ( מודה במקצת) 

results in having to swear, so too should the Torah expect an 

oath for a complete denial.  How do we know this is not 

true? 

Tosafos ( ה מפני מה ”ד ) learns that we know that  כופר הכל 

does not swear based upon a  גזירת הכתוב—a scriptural edict, 

from the verse in Shemos (22:8) which describes the condi-

tions for an oath as “כי הוא זה—that it is this.”  In order for 

there to be an oath, the response to a claim must have some 

element of admitting, as well as some degree of denial.  This 

teaches that  מודה במקצת must swear, but not where the 

denial is complete.  Ramban adds that this must mean that 

when someone denies the claim against him completely he is 

exempt from an oath.  Otherwise, the Torah would have ex-

pressed the case of having to swear in the case of total denial, 

and we would have determined that a partial denial must 

also swear (or else a person would always admit at least part, 

and exempt himself from swearing). 

Tosafos also explains that once a person admits that he 

owes some of the money claimed, this confession creates a 

legal responsibility to deal with the sum which is denied as 

well, a type of  גלגול, and an obligation to take an oath is 

generated.  However, in a case where the alleged borrower 

denies any dealings with the lender, there is no legal associa-

tion established between the litigants at all, and the defen-

dant can simply walk away from the case.  This is why no 

oath is administered in a case of a complete denial. � 
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1. Is one required to repay a loan in the presence of wit-

nesses? 

  _________________________________________ 

2. When is an adult considered a child? 

  _________________________________________ 

3. What is the rationale why someone who admits to part of 

a claim must swear? 

  ________________________________________ 

4. Explain אי� אד� משיי� עצמו רשע. 

  _________________________________________ 

REVIEW and Remember 
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Number 934– ח”כתובות י  

Taking an oath in response to the claim of a child 
 אי� נשבעי� על טענת חרש שוטה וקט�

One does not take an oath in response to the claim of a deaf-mute, 

one who is insane or a child 

R ambam1 rules that although Biblically one does not 

take an oath in response to the claim of a minor, neverthe-

less his teachers ruled that one should take a Rabbinic oath 

) שבועת היסת(  in response to the claim of a minor.  Even if 

the minor is not intellectually sharp or knowledgeable in 

business matters it is still appropriate for the adult to take 

an oath.  The reason is that it protects children from adults 

taking advantage of them, for without this enactment there 

is nothing to stop adults from taking money from children.  

This language of Rambam indicates that when a minor 

makes a claim against an adult an oath must be taken re-

gardless of whether it is a case of a partial admission )  מודה

)במקצת , or whether the adult denied the claim altogether 

) כופר בכל( .  Nor does it matter whether there is any witness 

corroboration to the claim.  This is the ruling of Shulchan 

Aruch2 when he writes that one takes an oath in response to 

the claim of a child regardless of the intellect or business 

acumen of the child.  Rema3, however, mentions other au-

thorities who maintain that one does not take an oath in 

response to the claim of a child unless he has reached the 

age of understanding and is knowledgeable in business )  עונת

) פעוטות . 

Poskim discuss whether an adult is required to take an 

oath in response to the claim of a child if it seems evident 

that the child is making his claim specifically so that the 

adult should have to take an oath.  In other words, is an 

oath in response to this claim required if it appears as if the 

child is being punitive or spiteful in his desire that the adult 

should swear? 

After analyzing the relevant issues, Radvaz4 writes that if 

it seems to Beis Din that the child’s claim has no basis and 

it is merely childish behavior on his part, an oath will not be 

administered in order to avoid taking Hashem’s name in 

vain.  In the event that after the child becomes an adult he 

continues to maintain his claim, an oath will be adminis-

tered even though the claim was initially filed while he was 

a child.   � 
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The False Signature 
 ..."כתב ידיה� יוצא ממקו� אחר"

D uring the time of the Netziv, zt”l, 
there were constant altercations be-

tween the maskilim and those faithful 

to the Torah about the future of the 

great Yeshiva of Volozhin. The 

maskilim wished to see Volozhin teach-

ing secular studies by government man-

date if necessary, but the faithful 

wanted to leave Volozhin alone to con-

tinue what it had been doing since it 

opened: producing Gedolei Torah. 

Eventually, the maskilim succeeded 

and the Gedolim had no choice but to 

close Volozhin for good. When the 

maskilim saw how much this demoral-

ized the Jews of Czarist Russia regard-

less of their commitment to religious 

observance, they professed regret. By 

that time, however, it was too late to 

change anything. 

While the battle was still being 

waged over the yeshiva’s fate, the 

maskilim were continually thwarted by 

the famed Rosh Yeshiva, the Netziv, 

zt”l. They therefore tried to discredit 

him so that what they regarded as the 

biggest thorn in the side of “progress” 

would be neutralized once and for all. 

One attempt to discredit the Netziv 

involved a plot to inform the Russian 

government that although the Netziv 

appeared to be a scholarly saint, he was 

actually a criminal, trafficking in for-

geries. After this lie was passed to the 

Russian police, agents searched the 

Rav’s home thoroughly and uncovered 

a highly incriminating letter signed by 

the Netziv himself.  

The Netziv defended himself by 

using a principle expounded in Kesu-

vos 18b: “We have a rule that one can 

judge the veracity of a person’s signa-

ture from other documents he was 

known to have written and signed. 

While I’ll admit that this letter and the 

handwriting is very convincing, take 

note that it is signed:  נפתלי צבי יהודא.   

If you examine every letter I have ever 

written, you will find that I invariably 

sign my name Tzvi Yehuda as a single 

word, with one yud serving in the for-

mation of both names:  נפתלי צביהודא.  

So while this seems convincing, it is 

clearly a forgery!” 

The government inspectors were 

convinced. and the Netziv was declared 

innocent!   � 
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