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1) Agency (cont.)

One source is suggested, that would be valid even accord-
ing to R’ Yonason, for the use of agency when offering a
korban.

This source is rejected and another source is cited.

The validity of this source is unsuccessfully challenged.

The Gemara questions why Rav is cited as identifying an
alternative source for agency.

The Gemara answers that the citation of Rav is not accu-
rate and he derives a different principle from the pasuk he
cited.

2) Dividing the assets of orphans

R’ Nachman cites Shmuel’s ruling about the division of
assets for orphans and notes that he disagrees with Shmuel
whether the orphans will be allowed to protest Beis Din’s
decision.

The Gemara unsuccessfully challenges whether R’
Nachman maintains that we are concerned with the authori-
ty of Beis Din.

R’ Nachman issues rulings related to two brothers divid-
ing their inheritance.

Rava qualifies the rulings of R* Nachman.

3) Agency to commit a transgression

The Gemara questions a ruling in Bava Kama that holds
an agent responsible rather than the principal for causing
damage with a fire.

It is explained that the principal is not responsible when
damage was done due to the rule that there is no agency to
commit a transgression.

This principle is challenged from the halacha of me’ilah
where the principal rather than the agent is responsible for
the transgression.

(Continued on page 2)
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1. Does a minor have the authority to appoint an agent?

2. Explain 19 P72 0510 0 ON.

3. What is the rationale behind the principle that one
cannot send an agent to commit a transgression’

4. What is 7 mnoov?
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Messengers for sin—7923Y 9375 N5y
PYMIV 9N >I2T TIRONN 12T 290 12T

The rule is that there is no agency for doing a sin. In oth-
er words, if Reuven asks Shimon to do a sin on his behalf,
Reuven’s appointment of Shimon to represent him in this
wrongful act is not valid. If Shimon continues and does the
sin, he is acting on his own and not as a messenger on the
behalf of Reuven. The reason given by the Gemara is that we
say that when one must choose between the instructions of
the rabbi or those of the student, to whose command should
he listen? Obviously, a person must listen to Hashem and
refrain from doing a sin, rather than to listen to someone
who tells him to sin.

Two general approaches are suggested to explain the un-
derlying principle behind this concept. Tosafos HaRosh
writes that the one sending another to sin does not rely upon
the messenger to fulfill the mission. The sender does not sin-
cerely expect the agent to do the act, so the messenger’s ap-
pointment is faulty. Nevertheless, if the agent is unaware that
the act he is being asked to perform is sinful (i.e., he does not
know that an item does not belong to the sender and that his
act constitutes theft), the one sending him would expect the
agent to fulfill his task. In this case, the agency would be valid.

Rabbi Akiva Eiger explains that the Torah does not rec-
ognize one person representing another when the mission
being assigned is sinful. MNYYv is not legally binding in such
a case, whether the agent realizes that his act is sinful or not.

Rema (C.M. 3388:15) writes that if a person has a reputa-
tion as a sinner, and he will carry out any mission assigned to
him, regardless of whether the task entails a sin or not, the
one who sends him is responsible for the sin that is commit-
ted. In this case the sender knows that the sin will be done,
and he has no reason to believe that the messenger will not
act. According to this, Rema would learn that our Gemara is
dealing with an agent who has no such reputation to sin on
the behalf of others. 7“w (ibid., #67) disagrees with Rema,
and he holds that the agency has no validity even if the mes-
senger is a known sinner.

Rabbi Akiva Eiger notes that the argument between Re-
ma and T“w can be understood according to the two
approaches mentioned above. If the Torah does not recog-
nize agency when sin in involved, then even if the messenger
is a sinner he cannot represent anyone other than his own
self. If, however, the issue is whether the sender reliably
counts on the messenger to fulfill the mission to sin, then
where the agent is a known sinner, the sender would be ac-
countable for the act. W
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Asking a non-Jew to do melacha on Shabbos
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[If the] words of the teacher [conflict with] the words of the student,

whose words should be followed?

Two reasons are given for the restriction against asking a
non-Jew to do melacha for a Jew on Shabbos. Rashi' writes that
it violates the prohibition of 927 27 T8N Nwsnp— [by
refraining] from pursuing your weekday activity and from speak-
ing [of them.] Shulchan Aruch Harav? offers another rationale
for this restriction in the course of his explanation of a ruling of
Magen Avrohom. Shulchan Aruch’® rules that it is prohibited to
give money to a non-Jew on erev Shabbos so that the non-Jew
will purchase something on Shabbos. Magen Avrohom* ex-
plains that this is similar to instructing the non-Jew on Shabbos
to make the purchase. The reason instructing the non-Jew dur-
ing the week is prohibited, explains Shulchan Aruch Harav, is
that the non-Jew acts as an agent for the Jew. Even though there
is a principle that a non-Jew cannot act as an agent for a Jew
(©M2y> MNYY PX), nevertheless, the rabbis recognize the
agency of a non-Jew when the agency would result in stringency.
In other words, there are two possible reasons for the prohibi-
tion. One reason is that the non-Jew acts as an agent for the Jew
and it is seen as though the Jew is doing the melacha himself.
(Interestingly, according to this approach it would not be pro-
hibited for a person to instruct a non-Jew to do melacha that
will benefit the non-Jew.) The second reason is that the instruc-

(Overview. Continued from page 1)

It is explained why the transgression of me’ilah is differ-
ent and why it does not establish the rule that there is agency
to commit transgressions.

A discussion of agency for the transgression of misappro-
priation (7> MNYYVY) is presented.

[t is noted that inability for me’ilah and misappropriation
to establish the rule that there is agency to commit a transgres-
sion is limited to the position of Beis Hillel but according to
Beis Shammai another source would be necessary. W

tion to do a melacha violates a prohibition.

Rav Baruch Tzvi Hakohen Moscowitz in a letter to Minchas
Yitzchok’ challenges the explanation that the prohibition is be-
cause the non-Jew acts as an agent of the Jew. How can the Jew
violate a prohibition when a non-Jew acts as his agent when
there is a principle N9y 9275 NYYYW PN— there is no agency to
commit a transgression! He answered that the rationale behind
the principle of 192y 9275 MOV PR is  THRONN 2T 290 M7
PYMVY ) 27— [If the] words of the teacher [conflict with] the
words of the student, whose words should be followed? This
rationale, however, does not apply to a non-Jew who is not com-
manded to observe Shabbos. As a result, the principle nobYw P

172y 7272 does not apply. B
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than eleven hundred coins.
The seller reasoned, “If I agree to sell
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been given an opportunity to make an
excellent investment and now I have an-

Following instructions
PLONNMYD ROY TNYTY INIPNYY

O n today’s daf we find that a messen-
ger who deviates from his instructions
loses his status as a messenger.

A businessman sent an emissary to
purchase a house in a nearby city. Howev-
er, he warned his agent not to make a
commitment for more than a thousand
gold coins. They made a kinyan so that
the messenger’s decisions and commit-
ment would be binding on the sender’s
behalf up to the value of a thousand gold
coins, and the man went on his way. But
when the messenger arrived in the city
and found a suitable property, the owner
was adamant that he could sell for no less

for a thousand, I will never sell any of my
other houses in the area for more. So let’s
draw up a document of sale for eleven
hundred. If the businessman who sent you
is unwilling to pay no more than a thou-
sand, why not offer to pay it yourself and I
will reimburse you and even pay you some-
thing for your trouble.”

They made a kinyan in front of wit-
nesses and wrote up a document, but
when the messenger arrived home he was
shocked to find the businessman delight-
ed with the deal-but for a very different
reason then he could ever have foreseen.

The businessman said, “You say that
you deviated from my instructions? Well,
that’s excellent since any deal you made
with him at a higher price than we agreed
is not halachically binding. 1 have just

other thousand to invest in it instead of
that property.”

“But I will make up the difference!”
blurted out the messenger.

“I don’t care. I can’t trust you to do
my bidding, so I don’t want to have any
dealings with you.”

When this question came before the
Mahariyah Halevi, zt”l, he ruled in favor
of the businessman. He said, “The kinyan
they made is absolutely not binding. And
it isn’t only the businessman who can an-
nul the deal, as in our case. Even if both
the messenger and the sender wish to do
the deal with terms against the sender’s
original agreement with the messenger,
the seller also has the right to change his
mind!”' W
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