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OVERVIEW

INSIGHT

1) The judgment of the 71999 9970 j2

A Baraisa elaborates on the principle that the 7711970 12 is
punished based on what he will become.

The Baraisa concludes with other examples of things that are
beneficial for some and detrimental for others.
2) MISHNAH: The Mishnah notes that a burglar who tunnels
into a house is also judged based on what will happen. Whether
the tunneling burglar is financially liable is discussed.
3) Tunneling burglar

Rava explains why the tunneling burglar may be killed.

Rav rules that the tunneling burglar is exempt from monetary
liability.

Rava qualifies this ruling but admits that Rav does not agree
with his qualification.

Rava explains the logic behind Rav’s position and why he
disagrees with it.

An unsuccessful attempt to support Rava’s position is present-
ed.

An unsuccessful attempt to refute Rava’s position is recorded.

An incident is recounted in which Rava defers to Rav’s posi-
tion.
4) Killing the tunneling burglar

A Baraisa exposits a verse to teach that one may kill the tun-
neling burglar only if he is certain that the burglar would kill him.

A second Baraisa teaches that one may kill the tunneling bur-
glar even if one is suspicious that the burglar would kill him.

The Gemara resolves the contradiction.

Rav gives an example of someone he would not kill if he was
tunneling into his home.

A related Baraisa is cited that is clarified by R’ Sheishes.

Another Baraisa exposits a verse related to killing the tunnel-
ing burglar.

The Gemara explains the rulings in the Baraisa.

Two more Beraisos are cited that elaborate on the laws of the

REVIEW

1. What is the reason we kill a tunneling burglar?

(Continued on page 2)

2. What is the point of dispute between Rav and Rava’

3. What ist eh method of execution used to kill the tunnel-
ing burglar?

4. Is it necessary to give NXINN before killing a pursuer?

“If the sun shines upon him...” - If it is certain that he plans to
kill
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The Gemara discusses the law of an intruder, and the condi-
tions under which a homeowner may defend himself by killing the
intruder who is breaking into his home. Although the literal mean-
ing of the verse is that the homeowner is responsible if he kills an
intruder if the sun shines upon the intruder, the Gemara under-
stands that the lesson of the Torah is that a person may rise up and
kill someone if it is “clear as day” that the offender is coming to kill
him. Therefore, if it is obvious that the intruder will use deadly
force during a confrontation, the homeowner is not held responsi-
ble (007 PN) if he launches a preemptive attack and kills the
intruder before he strikes.

Rambam (Hilchos Geneiva 9:7) presents this halacha accord-
ing to the understanding of the Gemara, and not strictly according
to the literal meaning of the verse. He writes, “If an intruder enters
a house, whether he comes during the day or at night, the home-
owner is innocent if he kills him.” Ra’avad, in his response to this
halacha, writes, “I will not refrain from writing my opinion in this
matter. Although our Sages have explained that the verse which
speaks about the sun shining upon the intruder is referring to the
situation being one which is ‘perfectly clear,” I understand that the
verse should be interpreted literally. When an intruder comes dur-
ing daytime hours, the homeowner may not kill him, because the
thief is only coming if he can easily escape if detected, and he ex-
pects to steal only small things. He does not wish to confront the
homeowner, and he will run away if he feels he is noticed. When a
robber comes at night, he knows that the homeowner is probably
home. The thief realizes that there may be a confrontation, and he
expects to either kill or be killed. The homeowner may therefore
preemptively kill the intruder who comes at night.”

Sefer DN N9V explains that the difference of opinion of
Rambam and Ra’avad is consistent with their general approaches
to interpreting verses. Rambam understands that the Torah often
speaks in parables and allegorical terms, without always intending
to be fixed to the literal meaning of its words. Here, too, the
phrase “the sun shining upon him” does not refer to the time of
day when the intruder breaks into the home, but it rather refers to
whether the situation is clear and obvious. Ra’avad prefers to in-
terpret the wording of verses closer to their literal meaning. See
Hilchos Melachim (12:1), where Rambam and Ra’aved disagree

(Continued on page 2)
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HALACHAH

Liability for withholding testimony
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The burglar returned them to him but he did not accept them

Shulchan Aruch' rules that one who knows information that
would be helpful but withholds from sharing that testimony is ex-
empt from liability in an earthly court (DTN 71 7W09) but
obligated in the Heavenly court (0w 272 329n). Teshuvas Shvus
Yaakov? addressed the following case. Reuven claimed that his
nephew owed fifty gold coins. The nephew admitted that he owed
the money but claimed that he is exempt from paying that money
because Reuven caused him a loss. There was once an incident in
which two of Reuven’s nephews had a financial disagreement and
they agreed, by making a kinyan, to allow Reuven their uncle to give
relevant testimony in this case. Reuven withheld giving testimony
and as a result the nephew that owes Reuven fifty gold coins suf-
fered a loss. Although the nephew cannot force his uncle to pay
him for his loss he is nevertheless ©»W 72 2N and as such the
nephew has the right to keep Reuven’s money that is already in his
possession. Reuven’s response to his nephew’s claim is that alt-
hough his two nephews accepted him as a witness, he did not want
to testify in a case involving relatives since he is not obligated to do
so. Therefore, he wants his nephew to pay the fifty gold coins that
he admits that he owes.

Regarding the question of whether the nephew can keep Reu-
ven’s money that is already in his possession as payment for the
money Reuven owes 0w »>10, Shvus Yaakov cites Maharshal who
issues the following ruling. If the person is obligated to pay the mon-
ey but due to a technicality does not have to pay, the damaged party

(Overview...continued from page 1)

tunneling burglar.
5) A minor who pursues

R’ Huna teaches that a minor who pursues is killed and the
rationale for this ruling is explained.

R’ Chisda unsuccessfully challenges this ruling.

An unsuccessful attempt to support this ruling is presented.

Another unsuccessful attempt to refute R’ Huna’s ruling is
recorded. M

(Insight...continued from page 1)
regarding Messianic times and the verse in Yeshayahu (11:6), “And
a wolf will lie with a sheep.” Rambam explains it allegorically,
while Ra’avad approaches it literally.

has the right to keep the damager’s money that is already in his pos-
session. For example, in a case of 71730 12772 MY 0P the damager is
obligated to reimburse the damaged party. Since he is subject to a
more severe punishment he does not pay but the obligation exists.
Therefore, the damaged party may keep money that is already in his
possession. If the damager is exempt altogether, for example, some-
one who indirectly causes damage, the damaged party may not keep
the damager’s money that is already in his possession. Ketzos
Hachoshen’® cites our Gemara as proof to this principle. Rava re-
fused to accept the rams when the tunneling burglar wanted to re-
turn them. Since he could have been killed while in the tunnel it is
considered as though he was punished and thus there is no financial
obligation whatsoever. Consequently, Rava refused to accept pay-
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STORIES

profound jealousy and publicly demanded
that the Chozeh explain what seemed to be

“For his end”
7,90 DV Dy

In Lublin, there was once a lamdan who
came from a chassidic home but he became
enamored with wealth and honor so that he
began to slip in his observance. Eventually,
he fell so far that he became a meshumad.
The Chozeh of Lublin, zt”l, saw this man
yielding to his lower nature such that, even
before he converted, the Chozeh wanted to
have nothing to do with him. The bothered
the meshumad very much

The meshumad once was present when
one of the gentile noblemen, who was cer-
tainly no saint himself, visited the Chozeh.
To the meshumad’s surprise, the Chozeh
treated him with much honor. Although at

the time he was unable to protest he still felt
-

his double standard the next time he saw
him. “The noblman is a goy, yet you treated
him royally. It is true that [ was on my way
to becoming a goy when you began to reject
me. Nevertheless, how can you justify treat-
ing one who is still a Jew worse than an out-
and-out gentile!”

The Chozeh realized that this meshu-
mad was only interested in honor and had
no thoughts of teshuvah at all, so he did not
hesitate in supplying a suitably sharp re-
sponse. “We find in Sanhedrin 72 thata 12
N N0 is judged based on how he will
act in the future. Strangely, the death penal-
ty of a MM 77D 12 is stoning, which is
harsher than strangling, which is the punish-
ment for a murderer. The commentators ask
why he is judged more harshly for what he
has not yet even done than one who has

actually committed a heinous crime.

“The answer is precisely what you are
complaining about. Sometimes we treat a
person slipping into oblivion who is unin-
terested in halting his descent worse than
one who has already fallen all the way!”!

The Imrei Emes, zt’l, added a point
that can help us understand why the
Chozeh distanced this meshumad and did
not try to draw him close.

“In Sanhedrin 72 our sages teach that a
1M MNP )12 is punished for ™o, Of
course this means his end, but it can also
refer to the ‘end’ of his title which is "7, a
teacher or guide. If he was only 17D,
slipping himself, we would not treat him so
harshly. But when he provides others with a
negative example, he cannot be tolerated. It
is to protect the innocents that he will surely
corrupt that he is executed.”’
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